
IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE, 
TINSUKIA

G. R. Case No. 1536/2014
U/S 143/448/323 of IPC

State of Assam
……………Prosecutor

- Versus-

1. Sri Roni Choutal
2. Sri Gubora Swasi
3. Sri Bijon Choutal
4. Sri Siba Choutal 
5. Md. Butu Ali
6. Sri Sukram Choutal
7. Satyen Choutal

…………….Accused

                         Present:       Dr. Chetana Khanikar
                                            Additional Chief Judicial Magistrate,
Tinsukia

                          For the prosecution: Smti. J. Khatoon, A. PP

                  For the defence: Sri S. Sharma, Advocate

Evidence recorded on:    22.03.2016, 14.09.2016,

11.12.2017, 16.03.2018.

                          Argument heard on:        06.04.2018

                          Judgment delivered on:   09.04.2018 

JUDGMENT

1.           The prosecution case in brief as stated in the FIR is that on

29.07.2014 at about 5.00 PM. Sri Roni CHoutal, Gubora Chowachi, Gutu

Ali  along  with  some  other  person  had  entered  the  house  of  the

informant and assaulted the informant and her husband with fist and

blows and with stick and caused serious injury to them. The husband of

the informant was immediately admitted in the hospital of Noloni T.E.

who was in the hospital till filing the FIR. 

2. On the basis of aforesaid FIR, police registered a case against

the accused as Tinsukia PS Case No.667/2014 U/S 143/448/323 of IPC.

Police  investigated  the  case  and  on  completion  of  investigation

submitted  charge-sheet  against  the  accused  Sri  Roni  Choutal,  Sri
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Gubora  Swasi,  Sri  Bijon  Choutal,  Sri  Siba  Choutal,  Md.  Butu  Ali,  Sri

Sukram Choutal and Sri Satyen Choutal U/S 143/448/323 of IPC.  

3.            On appearance of the accused Sri Roni Choutal, Sri Gubora

Swasi,  Sri  Bijon Choutal,  Sri  Siba Choutal,  Md.  Butu Ali,  Sri  Sukram

Choutal and Sri Satyen Choutal in Court, copies of relevant documents

were furnished to them as required U/S. 207 of CrPC. Considering the

relevant documents and hearing both the parties and having found a

prima  facie  case  against  the  accused  U/S  143/448/323  of  IPC.

Accordingly particulars of offences under these sections are explained

to the accused to which they pleaded not guilty and claimed to be

tried. 

4.         During trial the prosecution has examined five witnesses and

adduced documentary evidence. 

5.          At the close of the prosecution evidence, the accused person was

examined U/S 313 of the Cr.P.C. and his answers were recorded on a

separate sheet. Defence side has adduced no evidence and plea of the

defence is of total denial. 

6.         After perusing the records, considering the materials produced,

hearing the arguments of the learned counsels for both the sides and

the  accused  the  following  points  are  taken  as  POINTS  FOR

DETERMINATION:

i. Whether  on  29.07.2014 the  accused  were  members  of  an  unlawful

assembly armed with deadly weapons, in prosecution of the common

object of such assembly entered to the house of the informant?

ii. Whether the accused had voluntarily caused hurt to the informant and

her husband, on that day?

DISCUSSION, DECISION AND REASONS THEREOF:

Point (i) and (ii): 

7.    For convenience of discussion and to avoid unnecessary repetition

these two points are taken together for consideration.  
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8. In this case, the prosecution side has adduced total five witnesses out

of them P.W.1 is the informant and P.W.2 is her husband. Both of them

have deposed that  the accused came to  their  house and assaulted

them.  As a  result  the informant  sustained injuries  on her  back and

blood oozed out of from the nose of her husband. 

9. P.W.3 is the M/O. He deposed that he gave treatment to Sankar Tanti at

Tinsukia  Civil  Hospital.  However,  as  per  the  FIR  Sankar  Tanti  took

treatment at the hospital of Nalani T.E.  Again according to the M/O

there was tenderness over back and over shoulder. However according

to the FIR and evidence of P.W.2 Sankar Tanti sustained injuries on his

nose only. Bloods oozed from his nose. The same M/O had examined

the informant also. However from his cross examination it is seen that

he examined both the person at the same time i.e. 2.15 PM., which is

not possible in practical sense. 

10. P.W.4 is an independent witness. He deposed that he knows nothing

about the incident. 

11. P.W.5  is  the  I/O.  He  deposed in  his  examination  in  chief  about  the

procedure of his investigation. However, during cross examination he

deposed that he sent the injured person to Tinsukia Civil Hospital on

03.08.2014 as  per  C.D.  entry.  However  no G.D.  entry  extract  to  us

found  in  the  C.R.  He  further  deposed  the  complainant  had  not

submitted any document or allotment to show that she is the owner or

occupant of the concerned house or the land cultivated by her. He also

had not recorded the statement of Smti. Uma Nandini Tanti who is the

daughter of the informant. She being a vital witness, non-examination

of her is as serious lacuna part of the investigation. He had not seized

any stick or any blood stained clothes. 

12. These are the witnesses adduced by the prosecution side. From the

evidences of these witnesses, it is seen that the statements of P.W.1

and P.W.2 are the informant and her and thus interested witnesses. The

injury report and the evidence of I/O is contradictory to the FIR and the

statement of P.W.1 and 2. Thus, the injury report is also not proved to

show the offence of Section 323 of IPC. The only independent witness
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does not support the prosecution story.  The daughter of the informant

neither examined by the I/O nor adduced by the prosecution as witness

in court. She being a vital witness, non-examination of her is as serious

lacuna part of the prosecution case. Hon’ble Gauhati High Court in the

case of John Ali and ors. Vs. State of Assam: 2015 (2) GLT 71, has held

that non examination of vital witnesses without any explanation raised

a serious doubt on the prosecution case.  These doubt  on the other

hand will benefit the accused. To prove the case of section 448 of IPC,

occupation of ownership is an important point. But from the evidence

of witnesses it is seen that nothing is shown by the prosecution side to

prove the occupation or ownership of the informant or victim over the

concerned P.O. Thus, the prosecution side has miserably failed to prove

the essential ingredient of section 448 of IPC. Again for section 148 of

IPC there should be prior meeting of mine of the accused persons. But

no evidence to that regard is found in this case. Nothing is also seized

to show that the accused were armed with weapons. Hence, due to

absence  of  sufficient  evidence,  I  come  to  the  conclusion  that  the

prosecution side has failed to prove that on 29.07.2014 the accused

were members of an unlawful assembly armed with deadly weapons, in

prosecution of  the common object  of  such assembly entered to the

house of the informant or had voluntarily caused hurt to informant and

her husband.

 Hence Point No. (i) and (ii) are decided negative. 

13.  From the above discussions I come to the conclusion that prosecution

has failed to establish the allegations against the accused. Hence the

accused Sri Roni Choutal, Sri Gubora Swasi, Sri Bijon Choutal, Sri Siba

Choutal, Md. Butu Ali, Sri Sukram Choutal and Sri Satyen Choutal are

acquitted from the case. Bail bonds are extended for next six months. I

set the accused persons in liberty forthwith.          

  Given under my hand and the seal of this Court on this 9 th

day of April, 2018

(C. Khanikar)
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Additional Chief Judicial
Magistrate,

Tinsukia

A P P E N D I X

Witnesses for the prosecution: 

P.W. 1: Smti. Minut Tanti

P.W.2: Sri Sankar Tanti

P.W.3: Dr. Amar Prasad

P.W.4: Sri Samcharan Karmakar

P.W.5: Sri Lila Kanta Chutia, investigating officer

Witness for the defence:

Nil 

Exhibits: 

1. FIR       ……………………………………………………….…. Ext. 1

2. The Medical Report ….......................................... Ext. 2

3. The Medical Report ….......................................... Ext. 3

4. The sketch Map of the P.O.................................... Ext. 3

5. The charge-sheet.................................................. Ext.4

       

(C. Khanikar)
Additional Chief Judicial

Magistrate,
Tinsukia
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